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Abstract  

 

In this article the author focuses on the one of the primary research problems in the case of European systems of criminal 

procedure law (the shape of the mutual relations between preparatory and court proceedings, and in strict terms, the 

system of relations between groups of procedural facts that make up the indicated phases (stages) within the course of the 

proceeding). Bearing in mind the fact that the clarification of the relevant facts of the case is the prism of the general aim 

of criminal procedure and what goes with it, the settle criminal liability, Author shows relations between preparatory and 

court proceedings as a chain of functionally interconnected procedural facts. This article shows also the views expressed 

by the Authors of different systems of law, like: polish, german and French about the shape of the mutual relations 

between preparatory and court proceedings. The author also shows his own views within the scope of its subject. 
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INTRODUCTION 
Changes in the European systems of criminal 

procedure law that may be observed on the grounds of 

such systems throughout the last several decades are 

connected with the extension of the possibility of 

closing proceedings due to the inexpedience of criminal 

prosecution or the popularity of the possibility of the 

consensual resolution of disputes that result from 

committing a crime have led to a substantial 

transformation of the criminal procedure model. 

Nevertheless, there are still grounds for seeing the sui 

generis core of criminal procedure in preparatory 

proceedings and court proceedings that cover, examine 

and decide a case in the first instance court [1]. Looking 

at the above-mentioned stages through the prism of the 

general aim of criminal procedure enables them to be 

presented in the form of a chain of functionally 

interconnected procedural facts [2], which is a temporal 

sequence of events and procedural acts that lead to 

clarifying a case, and consequently, to settling the 

problem of the criminal liability of a person prosecuted 

against an act as charged (decisions on the subject 

matter of criminal procedure). Adopting this systemic 

optics allows a close relation that exists between 

preparatory proceedings and court proceedings to be 

realised and to treat these stages of criminal procedure 

as components of one dynamic system, to put it in terms 

of cybernetics [3].   

 

Against the backdrop of these considerations a 

natural question then arises concerning the shape of the 

mutual relations between preparatory and court 

proceedings, and in strict terms, the system of relations 

between groups of procedural facts that make up the 

indicated phases (stages) within the course of the 

proceedings. Considering the fact that one should 

search for one of the fundamental factors that 

determines the model of preparatory proceedings and 

model of court proceedings in the system of such 

connections, and in a broader context, a model of the 

course of criminal procedure, it can be argued that the 

issue that is raised in the posed question constitutes the 

primary research problem in the area of criminal 

procedure kinetics (science on procedural motions) in 

the case of European systems of criminal procedure 

law.  

 

Links between sets of procedural facts that 

make up the preparatory and court proceedings may be 

considered at different levels. At a general level there is 

a regularity according to which the first of the 

mentioned stages of criminal procedure, playing its 
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specific role
1
 [4], determines the criminal procedure 

moving to the second stage [5]. This regularity is 

decided by an objectively imposed internal arrangement 

of criminal proceedings (criminal procedure structure) 

[6] in which preparatory proceedings constitute a 

procedural phase that precedes the court proceedings. 

At a lower level, one can consider more detailed 

relations between legal institutions or individual facts, 

which belong to a set of procedural facts that make up 

separate procedural stages. Among the entire 

constellation of possible relations between preparatory 

proceedings and court proceedings, one can indicate 

those which are of great importance for the 

development of a mutual relationship between these 

procedural stages because of the relevance found in the 

exemplary shape of the course of criminal procedure at 

these stages. On grounds of procedural kinematics for 

determining the arrangement of such relations, one can 

use the term of interaction (mutual relation) between 

preparatory proceedings and court proceedings [7]. 

Putting this idea in other words, one can say that the 

semantic scope of the term "interaction" in the aspect of 

criminal procedure kinematics covers the connections 

(influences) between preparatory proceedings and court 

proceedings, which find their expression in the way 

fundamental structural elements of these stages are 

formed (e.g. of the range of preparatory proceedings, 

forms of preparatory proceedings, models of court 

proceedings), and deciding the setting of the course of 

criminal procedure within their limits.  

 

In the literature one can encounter a narrow 

approach to the research on the problem of the 

interaction between preparatory proceedings and court 

proceedings. A characteristic of this approach is seeing 

the essence of the indicated problem in the arrangement 

of mutual dependences that occur between the first 

phase of a criminal procedure and a barely separated 

stage of court proceedings, which is the main hearing 

[8], possibly a hearing preceding the main hearing, or in 

the questions – in fact even more narrowing the range 

of research – concerning the influence of the evidence 

taken during the preparatory proceedings on the content 

of a judgment passed during the main hearing or the 

court’s review of the preparatory proceedings [9].  

 

It should be noted that the presented limitation 

of the scope of research on the interaction of 

preparatory and court proceedings may not be 

contemporarily considered representative and sufficient 

for illustrating the mutual relations between the 

procedural stages indicated. This assertion will be fully 

clear if one takes into consideration the fact that even 

the theoretical conception that envisages the shape of 

the course of a criminal procedure on the basis of the 

mutual relation between the preparatory proceedings 

and the main hearing, which had numerous adherents 

and – which needs to be stressed – has found support in 

                                                           
 

criminal procedure law systems, does not stick to the 

reality of the contemporary model of criminal 

procedure, in which along the main hearing, an 

alternative forum for the purpose of deciding issues of 

criminal liability in court proceedings is often 

envisaged. 

 

The above-mentioned considerations allow it 

to be concluded that outlining the model of interaction 

between preparatory and court proceedings requires a 

research approach, in the framework of which the 

question of such an interaction in its comprehensive 

grasp is the main research problem that requires 

concentration on some cardinal laws that regulate the 

mutual relation between the procedural stages being 

discussed [10].   

 

Determining the laws may be based on an 

analysis of the arrangement of the mutual relation 

between the preparatory and court proceedings that exit 

in a specific legal system. Thus, one can visualise the 

model-mapping (assertoric model) [11] of the 

interaction between the above-mentioned procedural 

stages. However, this study does not aim to map the 

structure of the phenomenon being studied in a concrete 

legal system, but to formulate an opinion on the 

cardinal laws that govern the arrangement of the mutual 

relation between preparatory proceedings and court 

proceedings that constitute a model-pattern (postulative 

model) of the interaction between these procedural 

stages that may be considered optimal in criminal 

procedure from a specific point of view. This viewpoint 

must be identified with the final property of the model-

pattern, horizontal goal, and must be intended to be 

reached through its medium. There should not be any 

doubt raised by the claim that determining this goal 

requires a partly arbitrary decision. It is enough to note 

that there is no other way to do this than by means of 

expressing their own preferences that lead to putting 

before certain properties and values whose realisation is 

a given priority in the aspect of the shaping of the 

arrangement of the mutual relation between preparatory 

and court proceedings. The foregoing notes allow an 

idea to be put forward according to which in connection 

with the determination of the horizontal goal of the 

model of interaction between preparatory and court 

proceedings, one should resist the stronger 

contemporary tendency to look upon the course of 

criminal procedure at an angle of achieving the speed 

and economy of criminal procedure at any expense 

[12], which is quite often considered to be a primary 

indicator of change in criminal procedure law systems, 

which highlights the realisation an incomparably more 

important value in criminal procedure, which is material 

justice.  

 

On the basis of this approach it can be argued 

that the cardinal laws that rule the system of mutual 

relations between preparatory and court proceedings 

should serve the purpose of setting a line of action for 
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this system that would lead to the achievement of 

procedural justice through ensuring the highest 

probability of the realisation of material justice within a 

criminal procedure [13]. It must be conceded that 

guaranteeing this probability must follow from 

subordinating the course of criminal procedure, 

including the system of the discussed relation, to the 

effective execution of an accurate reaction. The content 

of this rule in terms of the subject matter of the 

proceedings consists of two – to put it synthetically – 

directives according to which whoever commits a crime 

must take the liability they deserve by the law and that 

everybody who suffers from this crime must be 

guaranteed his legally protected interests are executed 

[14]. The above-mentioned ability, which is a 

praxeological category [15], plays the role of a criterion 

of selecting a method (a method of shaping the course 

of criminal procedure, including the mutual relation 

between the preparatory and court proceedings) and 

serving the purpose of the realisation of the accurate 

reaction principle in a criminal procedure, which 

assures the assumed (highest) degree of probability of 

achieving material justice [16]. 

 

Bearing in mind the above-discussed general 

regularity of mutual relations between preparatory 

proceedings and court proceedings, which result from 

the natural internal system of criminal procedure, it can 

be argued that the connections (influence) of the 

procedural facts belonging to the first of the mentioned 

stages with the procedural facts making up the course of 

criminal procedure at the other stage first of all lead 

along the path corresponding to the structural order of 

criminal procedure, i.e., from preparatory proceedings 

to court proceedings. Consequently, the main line of 

action of the system of connections that make up the 

interaction between preparatory proceedings and court 

proceedings is imposed through the structure of 

criminal procedure.  

 

Against the background of the above, a brief 

outline of the conceptions of preparatory proceedings 

indicates two aspects in which one may consider the 

comparative value of the first stage of criminal 

procedure and court proceedings, namely deciding and 

clarifying a case. Authors who concentrate on the first 

aspect emphasise the functioning within the preparatory 

proceedings of legal mechanisms being an alternative to 

closing a criminal procedure during the main hearing, 

while others focus on establishing the degree of 

clarifying a case at this procedural stage (scope of 

preparatory proceedings). There are also positions that 

link the approaches described, in which the starting 

point is to bring out the difference between preparatory 

proceedings and court proceedings in terms of deciding 

a case, and next the focus is shifted and put on the 

assessment of the importance of these procedural stages 

through the prism of their impact on case clarification 

(recognition) [17].  

 

There should be no doubt about saying that in 

contemporary criminal procedure the importance of 

preparatory proceedings and court proceedings in the 

aspect of deciding a case is assessed according to the 

resolution of the question of the admissibility of closing 

criminal proceedings at its preparatory stage where 

there are grounds for criminal prosecution and 

instigation of court proceedings as on the merits of the 

case. The indicated dependence does not, however, 

apply within the framework of the model of interaction 

of the above-mentioned stages of proceedings. What 

seems essential in this context may be grasped in the 

form of an ascertainment that the issue raised concerns, 

in principle, the admissibility of a procedural system in 

which the mutual relation between preparatory and 

court proceedings does not take effect due to the closing 

of criminal proceedings before they move on to the 

second stage. Thus, embarking on detailed 

considerations on the indicated issue, which would 

require referring to a wide range of problems 

concerning, among others, the concept of criminal 

prosecution, the scope of using legal measures that 

involve the abandonment of criminal prosecution for its 

inexpedience and thus, the possibility of using measures 

of government reaction to crime by non-judicial organs 

of preparatory proceedings (character and scope of 

powers of decision-making organs of criminal 

prosecution related to the closing of proceedings at the 

preparatory stage), would go beyond the topical 

framework of this study as indicated by the title. 

Restricting myself in the case of the outlined issues to 

references to separate studies in which they were 

subjected to thorough analysis [18], the impact of 

solution in respect of admissibility of the closing of 

criminal proceedings at the preparatory stage as an 

alternative to a decision made as a result of the main 

hearing on the reduction of incoming cases indicating 

the interaction between the above mentioned procedural 

stages should still be taken into account.  

 

In light of the above notes, it should be 

indisputable that in the considerations on the 

construction of the model of interaction between 

preparatory proceedings and court proceedings, the 

establishment of cardinal laws regulating this 

interaction on the basis of comparative value of these 

procedural stages in the aspect of deciding a case 

requires a reference to a procedural system in which 

court proceedings are instigated, and consequently, the 

system of mutual relations following this construction is 

developed. Against the backdrop of such a system, the 

supremacy of court proceedings over preparatory 

proceedings in the scope of settling a case appears to be 

basically obvious. What determines this is the fact that 

the question of the criminal liability of a given person 

who is being prosecuted against an alleged act is 

decided at the procedural stage, thus finishing the 

operation of the system of mutual relations between 

preparatory proceedings and court proceedings. Thus, it 

can be argued that the objectively imposed, internal 
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order of this system determines the focus in the aspect 

of deciding a case in court proceedings.  

 

From the point of view of guaranteeing the 

highest degree of the probability of achieving 

substantial justice in criminal procedure, it cannot 

escape our notice that the established focus of the 

system of mutual relations of preparatory proceedings 

and court proceedings means that it is the independent 

court that finally decides on the issue of the criminal 

liability of the accused as it is the organ that decides the 

course of criminal procedure at the indicated procedural 

stage. Bearing this in mind, it is worth noticing that in 

the case of some legal systems, e.g., Polish or German, 

it follows directly from constitutional regulations in 

which the lawmakers formulate a principle of the 

judicial administration of justice [19], providing no 

exceptions (see Article 176 of the Constitution of the 

Republic of Poland, Article 92 Grundgesetz fur die 

Bundesrepublik Deutschland) [20].  

 

In view of the above observations, it is 

unsurprising to say that the shape of mutual relations 

between the discussed procedural stages largely depend 

on the influence of the course of criminal procedure at 

the preparatory stage of court proceedings. In principle 

this means that the primary importance in the aspect of 

the construction of the model of the interaction between 

preparatory and court proceedings has the construction 

of criminal procedure in its first phase. In the system of 

mutual connections under consideration here, the 

practical influence of court proceedings on the first 

stage of criminal procedure is, in a sense, of a 

retrospective nature and boils down to – in most general 

terms – the verification of the closed preparatory 

proceedings for its legality [21], grounds for hearing a 

case by the court and grounds for deciding the problem 

of the defendant’s criminal liability [22]. The influence 

of the course of criminal procedure during court 

proceedings on shaping preparatory proceedings has 

gained greater importance in the framework of 

considerations on the development of an exemplary 

course of criminal procedure and a model of interaction 

between such procedural stages. In such a case, the 

reflection on the shape of criminal procedure in the first 

stage of proceedings must be accompanied by the 

adoption of a definite conception of court proceedings, 

including establishing the procedural significance of 

this stage of proceedings. This allows an arrangement 

of relations between preparatory proceedings and court 

proceedings to be set by looking at the preparatory 

proceedings from the angle of the indicated conception 

and considering their tasks and course in such a way 

that the verification of the results of the proceedings 

and review in the next procedural stage would follow 

the safest path towards the effective implementation of 

the principle of effective criminal justice response. 

 

In the aspect of the problems mentioned in the 

title, it is necessary to emphasise the fact that the 

structure of the first stage of criminal procedure is of 

primary importance within the scope of the operation of 

the system of connections between preparatory 

proceedings and court proceedings, although it does not 

decide either the manner of shaping its course or the 

problem of the importance of this stage of the procedure 

from the point of view of assuring the highest 

probability of achieving substantial justice. What is 

extremely close to the issue that has just been raised is 

the problem of the procedural importance of court 

proceedings from the viewpoint indicated. Both issues 

make up the more general problem of the fundamental 

importance of the opinion on cardinal rights, which 

should provide the basis for the construction of the 

model of interaction between the preparatory 

proceedings and court proceedings. What is at the heart 

of this is balancing the relations between the 

preparatory proceedings and court proceedings on the 

basis of a comparative decision on the procedural 

significance (comparative evaluation) of such stages of 

criminal proceedings in the context of guaranteeing the 

highest probability of achieving substantial justice in 

criminal proceedings [23].  

 

One determines a particular author’s opinions 

indirectly on the basis of their ideas on the concept of 

preparatory proceedings with a focus on determining 

their scope and form as well as their basic function or 

aim [24]. As such ideas allow the fact that there are a 

variety of viewpoints on the issue of the importance of 

preparatory proceedings or court proceedings in 

criminal procedure to be realised. Therefore, it appears 

to be necessary, before arriving at the present author’s 

own considerations, to quote some of the above-

mentioned ideas to such an extent that they might be 

considered representative for the definite conceptions of 

preparatory proceedings.  

 

It is worth starting the presentation of opinions 

on the concept of preparatory proceedings with a 

remark putting any further arguments in order and 

assuming the possibility of grasping them in the form of 

three basic lines of thought on the aim, function or 

scope of the first stage of criminal procedure.  

 

The first of these threads comprises a whole 

group of opinions formulated on the basis of past 

discussions on criminal procedure reform that had 

evolved in the initial phase of the German code of 

criminal procedure. Among them it is worth mentioning 

the viewpoint taken by W. Kulemann, according to 

whom preparatory proceedings, being a „means” to an 

end understood as achieving justice [25], should lead to 

collecting proofs allowing the case to be explicated to 

such an extent as if the task directly following their 

closing was delivering a judgement [26]. Apart from the 

normative level, the quoted author supported the 

concept of criminal procedure in which preparatory 

proceedings would be a rehearsal for the general public, 

covering a comprehensive hearing of a case by means 
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of evidence and preceding the re-examination of all of 

the evidence allowing for the presentation of the factual 

state of the case in court proceedings [27].  

 

In a similar vein the opinion presented by K. 

von Lilienthal, who at the height of criticisms of the 

solution involving limiting preparatory proceedings to 

collecting evidence sufficient to deciding whether to 

open court proceedings, approved of the proposition put 

forward by the Criminal Procedure Law Reform 

Committee, which was aimed at extending the 

preparatory proceedings by way of adopting a 

regulation according to which such proceedings would 

include explicating a case to such an extent to allow for 

court proceedings to be conducted. This author also 

noted that the importance of the proposed modification 

may possibly go further than the intentions behind it as 

it actually means legitimization of the quod non est in 

actis non est in mundo principle [28]. In the above-

mentioned views, one may discern a reference to the 

position taken in the early 19
th

 century by A. Feuerbach, 

who claimed that the purpose of preparatory 

proceedings ought to be finding proofs of the act, 

making it possible to justify the fair settlement of a 

dispute between the state and the defendant [29]. In the 

aspect of these considerations, it is of particular 

importance to note K von Lilienthal’s ascertainment in 

which he expressed his belief that the acceptance of the 

Committee’s legislative conception should be extended 

to its principal consequence, which was shifting the 

focus in the aspect of hearing a case from court 

proceedings to preparatory proceedings. According to 

the above-mentioned author, the overall hearing of a 

case in preparatory proceedings, guaranteeing a better 

preparation of a case to be heard during court 

proceedings, favours its correct decision at the said 

forum [30].  

 

The same line of thought is represented in the 

viewpoints taken by A. von Kries from which a picture 

of the judge’s activity when deciding a case emerges, 

the area that was previously occupied by the organs of 

preparatory proceedings allowing for establishing 

whether a crime was committed at all, who committed it 

and what were its circumstances [31]. This point of 

view requires extra concentration in order to avoid any 

ambiguity, especially in the aspect of the criterion 

adopted further for emphasising another group of views. 

Thus, it must be underlined that according to A. von 

Kries, evidence collected in preparatory proceedings 

that should allow for deciding whether there are 

grounds for pressing charges, does shape in this respect 

the basis of a judicial decision [32].  

 

There is clear similarity between the above-

quoted views and the position expressed in Polish mid-

war literature by I.Kondratowicz, who claimed that 

what serves the purpose of realising the idea of the most 

effective administration of justice is taking the form of 

preparatory proceedings guaranteeing overall 

explication of the circumstances of a case and providing 

the evidence necessary for a court hearing [33].  

 

In contemporary writings, this line of thought 

is best exemplified by the statement made by C. Roxin, 

who in recognising the present preparatory proceedings 

as the core of criminal procedure (Kernstuck des 

Strafprozesses), also emphasises that it actually denotes 

giving up the original lawmaking program according to 

which the leading role in terms of deciding a case in 

criminal procedure was to be played by court 

proceedings at the peak of criminal procedure. 

According to the quoted author, this high rank of 

preparatory proceedings is indicated by not only the 

wide range of possibilities of deciding about 

proceedings in its first stage but also the great influence 

that the results of actions conducted in preparatory 

proceedings have on the effect of court proceedings 

[34]. According to F. Riklin, diverting the 

contemporary criminal procedure towards closing 

criminal proceedings at its first stage results means that 

conducting the main hearing becomes in fact one of 

many procedural forms in which a case may be 

concluded in criminal procedure [35].  

 

Turning now towards the assessment of the 

results of preparatory proceedings, it is worth noting the 

viewpoint presented on the grounds of French criminal 

procedure by J. Hodgson. According to this author, 

evidence collected during the first stage of a criminal 

procedure constitutes in fact a pillar of criminal 

procedure, a main source providing information which 

sets a point of view to be taken by the court while 

hearing a defendant [36]. The quoted opinion is parallel 

to the position taken by H. Wagner, who regarding 

preparatory proceedings as the central stage of the 

contemporary criminal procedure in terms of deciding a 

case, emphasises that examining evidence at this stage 

affects an evidentiary hearing in court proceedings, 

during which there is a kind of transformation of 

previously conducted  evidentiary actions. In addition, 

he argues that wrong judgements result from not 

exhausting evidentiary possibilities during an 

investigation [37].  

 

The second line of thought on the concept of 

preparatory proceedings includes the opinions of 

authors who hold on to the currently binding criminal 

procedure law or present their own vision of 

preparatory proceedings, which are separated from the 

normative level, and adopt an assumption according to 

which the tasks of this stage of criminal procedure in 

the aspect relating to hearing a case are exhausted on 

establishing the circumstances of a case to a degree that 

allows the prosecutor to decide whether there are 

grounds to press charges [38]. The above-mentioned 

assumption in fact means the recognition of the primacy 

of court proceedings (main hearing) over preparatory 

proceedings in the scope of deciding a case in criminal 

procedure.  
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As one of the adherents to the presented 

conception, E. Schmidt stresses that the main hearing 

should lead in an entirely independent way to the court 

deciding a case. Projections of the factual state of a case 

at this forum cannot be obscured or hindered by any 

preparatory proceedings actions, scarred by certain 

temporariness of approach [39]. The thread being 

discussed may also include the position by S. Waltos. 

Although as a consequence of the analysis of the goals 

of preparatory proceedings, the author defines the 

fundamental task in general terms, acceptable in any of 

the conceivable visions of the first stage of criminal 

procedure, assuming that it is “collecting and 

consolidating evidence for the use of the future main 

hearing”, at the same time at another point in his 

monograph, he makes an unambiguous conclusion that 

we must strive at ensuring a court hearing is given the 

role of main proceedings in criminal procedure [40].  

 

The third stream gathers viewpoints that reflect 

the model look at preparatory proceedings and court 

proceedings, which may be considered an original way 

of reconciling visions of criminal procedure that are 

characteristic of the above-presented lines of thought. 

The main feature of this stream is the assumed equality 

of both of the indicated stages in the aspect of deciding 

a case in criminal procedure, which is accompanied by 

emphasis put on the fact that they are in fact mutual 

elements of the whole that they make up due to the 

common guiding theme, aim (Teile einer aufeinander 

bezogenen Sinneinheit) [41]. What is essential for the 

argumentation supporting the presented approach is 

focusing on the emancipation of criminal procedure 

ensuing in the normative domain in genere from the 

idea of collecting evidence in secret [42], which is 

driven by the need to increase the guarantee of 

standards, resulting from legal solutions adopted at a 

constitutional level in democratic states ruled by law as 

well as from the provisions of the European Convention 

on the Protection of Human Rights and Fundamental 

Freedoms [43]. The challenge within the presented 

conception of the possibilities of regarding respectively 

the preparatory proceedings or the main hearing as the 

core or peak of criminal procedure inspires one to note, 

incidentally, the critical view expressed by B. 

Schunemann. According to this author, the above-

mentioned stages of criminal procedure may be 

compared to a specific pulp of genres that causes the 

silencing of the leading role of the main hearing in 

criminal procedure. Diminishing the role of the main 

hearing in this way in the reality of contemporary 

German criminal procedure results primarily from the 

mosaic structure of preparatory proceedings, which 

means that criminal procedure appears to be abundant 

with small individual steps that are deprived of an 

Archimedean point. According to B. Schunemann, this 

structure is decided among others by mingling 

opportunistic legal solutions with subordinating 

criminal prosecution to the principle of legalism, 

diminishing the prevailing role of an organ of 

prosecution in respect of criminal prosecution in 

preparatory proceedings as a result of extending the 

scope of powers vested in the police in this respect or 

eventually enhancing the possibilities of using modern 

coercive measures and investigative techniques, which, 

in the sphere of combating crime, consolidates joining 

into one network the “retaliatory” criminal prosecution 

and the preventive and investigative actions taken by 

the police [44].  

 

Sometimes directly attributing a view by a 

given author to any of the above-presented lines of 

thought encounters some difficulty as is best 

exemplified by A. Murzynowski’s opinions. 

Considering his postulate of the versatile and accurate 

manner of conducting investigation [45], one may try to 

position his viewpoints in the framework of the first 

line of thought on the conception of preparatory 

proceedings. However, this classification may raise 

doubts if we take into consideration the proposition of 

the quoted author „to grant the main hearing a much 

higher rank and greater importance in relation to 

preparatory proceedings; so that it would not be – as it 

used to be – largely a simple repetition of the results of 

that preliminary stage of criminal procedure, conducted 

in camera and in the adversarial system” [46]. 

Presumably, the quoted opinions are an expression of a 

certain evolution of A.Murzynowski’s views, which led 

him to formulate the argument that should undoubtedly 

be attributed to the second group of opinions, i.e., 

preparatory proceedings „(…) should not replace the 

main hearing in a thorough examination of the evidence 

which the court is to draw upon when sentencing. This 

preliminary stage of criminal procedure must only serve 

the purpose of checking whether there are grounds for 

lodging an indictment with the court and what type of 

crime the alleged offender is to be charged with and 

reporting to the court any proofs so that the court could 

after their examination deliver an appropriate 

judgement” [47]. 

 

Other reasons make it necessary to quote 

separately the view that was once presented by L. 

Schaff. What matters in this case is the fact that despite 

the passage of five decades since the time he formulated 

the opinion, it has been an effect of the most complete 

rendering in Polish literature of the confrontation of 

preparatory proceedings and court proceedings in terms 

of their importance in the aspect of deciding a case in 

criminal procedure. It should be noted that in the case 

of its theoretical value, it would be difficult to talk 

about being contaminated by the social and political 

conditions under which it was presented. The essential 

reflection accompanying the analysis conducted by 

L.Schaff is contained in the ascertainment that despite 

the tendency to provide a merit-related advantage to the 

court hearing and to reduce the first stage to a solely 

preparatory role, it is in fact the preparatory 

proceedings that considerably affects criminal 
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procedure, and even decides their results [48]. This is 

decided – according to the quoted author – by not so 

infrequent cases of the supremacy of preparatory 

proceedings over court proceedings resulting from the 

transformation of the hearing by the first instance court 

– against the principles of immediacy, adversarialism 

and objective truth – into reading investigation files 

distorting the correct course of proceedings or due to 

the limitation of evidentiary proceedings during a 

hearing into the verification of actual findings made 

during preparatory proceedings [49]. Presenting the 

criticisms of the described phenomena, L. Schaff came 

up with a solution according to which preparatory 

proceedings would serve the purpose of „eliminating 

cases which are immature for merit-related recognition 

(negative decisions) on the one hand, and on the other 

hand collecting evidence for the prosecutor, which 

enables him to formulate charges precisely and with 

higher probability, and thus makes it possible for him to 

draft an indictment and instigate court proceedings”. 

Consequently, according to L. Schaff, within the 

framework of the first stage of criminal procedure a 

court hearing would be prepared „only in the sense that 

there is collected material which justifies its instigation 

and conducting” [50]. Thus, the quoted author hinted 

quite clearly that the key role in the aspect of deciding a 

case should be played by court proceedings.  

 

The present considerations have allowed the 

fundamental law ruling the relation between preparatory 

proceedings and court proceedings in the aspect of 

settling a case to be established. Much more 

problematic is making similar assertions and balancing 

the relation between preparatory proceedings and court 

proceedings on the basis of a comparative verdict on the 

procedural significance (comparative estimation) of 

these stages of criminal proceedings in the aspect of 

case clarification. 

 

Since part of the considerations on the model 

of interaction of preparatory proceedings and court 

proceedings dealing with the comparative value of both 

stages in the aspect of case clarification requires 

basically responding to the issue that can be posed as 

the following question: in this particular aspect in the 

scope determining the binding settlement of a legal 

dispute by the court, should the leading role be 

attributed to the evidentiary actions conducted during 

preparatory proceedings or should it be reserved for the 

examination of evidence directly before an independent 

court in court proceedings? Assuming another optics, 

the issue raised is expressed in the form of the question: 

do preparatory proceedings serve the prosecutor only or 

are they intended to provide evidence to the court that 

would be able to rely on it when deciding on the object 

of a trial, or at least are they aimed at preparing 

evidence for both the prosecutor and the court? [51].  

 

Based on the opinions quoted in the second 

part of this study concerning the exemplary shaping of 

preparatory proceedings one can propose the distinction 

of two totally different conceptions on the assessment 

of preparatory proceedings and court proceedings in 

terms of their importance in the aspect of case 

clarification. The former involves the supremacy of 

preparatory proceedings over court proceedings, 

whereas the latter envisages the predominance of court 

proceedings in the scope of case clarification in 

criminal procedure [52]. Now, in order to present the 

strengths and weaknesses of both of the outlined 

conceptions, it should be stressed that it is not about 

giving the detailed characteristics of each solution as 

this does not seem necessary for the purpose of these 

considerations, especially as in this respect there are 

still valid in-depth analyses that were conducted by 

other authors earlier [53], but what matters is 

concentrating on some principal consequences resulting 

from the adoption of either of these conceptions. 

Pointing to these consequences determines the 

authoritative assessment in the scope of the comparative 

value of preparatory proceedings and court proceedings 

in the aspect of case clarification. 

 

When discussing the advantages of the first 

conception, it is worth starting by quoting the view of 

L. Schaff, who was one of its opponents. He believed 

that recognising the supremacy of preparatory 

proceedings over court proceedings in the aspect of case 

clarification, emphasising its exhaustive clarification in 

the first stage of criminal proceedings, favours the 

implementation of the postulates according to which the 

innocent is not to be taken to court, whereas the guilty 

is not to avoid legal liability for the committed unlawful 

act [54]. According to A. Murzynowski, the 

comprehensive clarification of a case in the first stage 

of criminal proceedings serves the purpose of the 

thorough preparation of an effective indictment and 

contributes to the situation when „in law courts there 

are delivered few sentences of acquittal or sentences 

which discontinue criminal proceedings” [55]. In the 

context of the above quoted opinion, it is necessary to 

note that the tasks of preparatory proceedings are seen 

not only as tasks aimed at establishing the grounds for 

instigating court proceedings or facilitating the 

implementation of the function of pressing charges 

before the court [56] or preparing the realisation of the 

objectives of the main hearing [57] or finally ensuring 

an efficient course of the main hearing without – 

bearing the mark of inquisitorialism – activating the 

court in the scope of admitting evidence [58], but also 

taken into consideration are the precisely demarcated 

limits of criminal complaint which instigates – 

according to the principle of accusatorial procedure – 

court proceedings, or the limits of the recognition of a 

case by the court [59]. Naturally, fulfiling this task 

requires the initial adoption of a research horizon that 

covers a wide range of possibilities regarding the 

factual and legal assessment of an event being studied 

in criminal proceedings, which can only be narrowed 

down to the factual and legal analysis of a definite 
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unlawful act committed by a given person as a result of 

consecutive procedural actions. Against this 

background, one can emphasise the significance and 

benefits brought by preparatory proceedings [60].   

 

The indisputable strengths of the 

comprehensive clarification of a case in the first stage 

of criminal proceedings includes the possibility of 

collecting all of the evidence in the shortest time 

possible after the crime was committed, when proofs in 

the case have not yet been expunged as a result of the 

process of forgetting, in terms of memory traces or, for 

example, have not yet been damaged, in terms of other 

traces related to the properties of a human body or a 

location [61]. Considering the evidentiary difficulties 

resulting from the passage of a longer period of time 

after a crime was committed, the importance of 

complete collection and, what cannot escape our 

attention, the importance of the complete collection and 

safeguarding of evidence during preparatory 

proceedings for the purpose of providing the court with 

the possibility of using it when establishing the facts of 

the case being the grounds for deciding on the object of 

a trial. In this context, it is underlined that the growing 

significance of criminalistics in criminal procedure, 

which require a suitable technical and organisational 

background that the organs of criminal prosecution 

have at their disposal naturally determines the existence 

of more beneficial conditions for looking for proofs, 

and thus getting to the substantial truth in preparatory 

proceedings in comparison with court proceedings [62].  

 

The main objection raised against the 

conception discussed concerns the danger that appears 

against its background of reducing the role of the court 

adjudicating during a hearing „on reviewing the 

correctness of findings made during preparatory 

proceedings” [63]. Within this scope it is of key 

importance to notice that the complete collection and 

preservation of evidence in preparatory proceedings, in 

fact, creates the grounds upon which the adjudicating 

court may base their own insight into the case. It seems 

necessary to stress the fact that the resultant danger for 

the realisation in criminal procedure of directives 

expressing the principle of immediacy, the principle of 

adversarialism or finally – taking a broader look – for 

the realisation of substantial justice in criminal 

procedure, does not refer only to a situation in which 

the court „transforms the hearing into reading out the 

files and thus distorts the course of proceedings” [64], 

but also concerns the very possibility of the court 

familiarising itself with all of the evidence contained in 

the files of preparatory proceedings [65]. Although the 

indicated danger is quite obvious when it stems from 

using evidence collected in the first stage of criminal 

proceedings during court proceedings, it is necessary to 

add an extra comment of whether such a danger is 

related to the unlimited access of the adjudicating court 

to the files of preparatory proceedings.   

 

Within the scope concerning the issue 

indicated at the end of the previous paragraph, it is 

worth quoting a view once expressed in Polish literature 

by S. Waltos. He believed that providing the 

adjudicating court with the totally unlimited possibility 

of studying the files of preparatory proceedings, 

including – notably – evidence which it would not be 

able to use as the factual basis of its judgement, e.g., 

due to obtaining a proof in investigation or inquiry with 

breach of inadmissibility in evidence [66], leads in fact 

to eradicating the guarantee of the court’s direct 

encounter with evidence during the main hearing, as the 

“judge will always be influenced by the investigation or 

inquiry files” [67]. What seems to be most important 

from the point of view of the highest degree of 

probability of achieving substantial justice in the 

framework of the model of interaction of preparatory 

proceedings and court proceedings is related to the 

emphasis that is placed on the fact that this possibility 

raises the danger of the adjudicating court identifying 

itself with the version of the event presented in the files 

of preparatory proceedings. This is followed by a fear 

about the adjudicating court losing its perspective of an 

impartial arbitrator for a position in which it would 

echo the prosecutor [68] and – quite frequently without 

waiting for his initiative – steer the proceedings in such 

a direction so that it would lead to an event 

reconstruction in relation to which criminal proceedings 

are conducted that would match the image shaped under 

the influence of the content of the files of preparatory 

proceedings [69]. It seems obvious that the consequence 

of the adjudicating court adopting the attitude 

discussed, which consists in the defendant facing de 

facto an additional prosecutor [70], would denote the 

undermining of the principle of adversarialism and the 

principle of the right to a defence, the enforcement of 

which is what the contemporary systems of criminal 

procedure law are subjected to in democratic states that 

are ruled by the law. In the context of the possibility of 

the court acting under the influence of the files of the 

preparatory proceedings, it needs to be stressed that 

contrary to the arguments that are sometimes raised 

[71], the cognitive perspective set in the indicated files 

may, instead of enabling the court to achieve the 

substantial truth, basically narrow the mental horizon, 

thus posing a considerable threat to making the 

substantial justice real in terms of criminal procedure.  

 

The foregoing remarks are sufficient to realise 

the threat to the court’s jurisdictional independence and 

discretional appraisal of evidence [72], which is 

observed in the possibility of the adjudicating court’s 

familiarising itself with the files of the preparatory 

proceedings. At this point, it must be stressed that the 

fear connected with the possibility of the court being 

influenced by the image that has been created as part of 

the prosecution [73] is hard to ignore judging from the 

strong support it enjoys in human psychological 

dispositions, which cover one’s willingness to adopt a 

method of acting which prima facie promises a greater 
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opportunity for succeeding and additionally tends to 

undergo most frequently a practical verification even 

when one sees that from a definite point of view (for 

example from the point of view of impartiality or more 

broadly the correct administration of justice) the action 

taken means worse chances [74]. The fact that the 

dispositions indicated show in the judicial environment 

is best proved by the research recently conducted in 

Poland concerning the origins of wrongful convictions 

[75]. 

 

Indicating the weaknesses of the concept 

supporting the comprehensive clarification of a case in 

preparatory proceedings, one may not totally let the 

idea that a thorough examination of a case in the first 

stage of the procedure naturally leads to extension of 

time span between the event in relation to which the 

criminal proceedings are conducted and the court 

proceedings, which enhances the danger of time 

affecting the evidence dealt with by the adjudicating 

court losing its original properties determining its 

cognitive value, disappear from sight [76]. It should not 

escape our notice that in practical terms the realisation 

of the above-characterised conception often results in 

an unnecessary extension of evidentiary proceedings in 

the framework of the first stage of criminal procedure 

„even when applying custody towards the accused” 

[77], which is often the case when evidentiary actions 

are taken that happen to be useless from the point of 

view of a settlement on the subject matter of the 

determination on the subject matter of the procedure 

[78].  

 

Proceeding now to discussing the other 

presented conceptions, one can approve of the 

assessment previously made by S. Waltos, according to 

which „the ideal criminal procedure would be a system 

in which one could do without preparatory proceedings 

in general”; however, in contemporary reality the model 

of criminal procedure that refers to this ideal would be 

deprived of its practical value [79]. This is best 

indicated by the benefits presented above from a wide 

range of possibilities in the scope of searching, securing 

and recording evidence in preparatory proceedings, 

„which create even a necessity for such a stage” [80], as 

well as the dangers related to a solution involving the 

supremacy of court proceedings in criminal procedure 

in the aspect of clarifying a case, which will be 

discussed further in the following considerations. The 

conception that involves the fundamental role of court 

proceedings in criminal procedure in the aspect of 

clarifying a case is reflected profoundly in the form of 

the assumption according to which preparatory 

proceedings should serve, on the one hand, the purpose 

of eliminating cases that are not mature enough to be 

decided on merits, and on the other hand, the purpose of 

collecting evidence for the prosecutor’s “use” that 

merely justifies the instigation and carrying out of court 

proceedings [81].  

 

Despite the disputes and controversies between 

particular authors regarding first of all the question of 

the use of evidence collected during preparatory 

proceedings to be used as evidentiary grounds for the 

judgement, a strong conviction has been maintained 

among the advocates for the analysed conception that 

its main advantage is ensuring the court has direct 

access to the evidence and thus is provided with optimal 

conditions for making an assessment since it is the 

organ that is vested with the exclusive competence to 

make a binding decision of a legal dispute in criminal 

procedure [82]. Emphasising the primary importance of 

the benefits described, it is worth underlining separately 

the importance of establishing the facts that correspond 

with the substantial truth and thus increasing the 

probability of realising substantial justice in criminal 

procedure, in particular in cases that are complicated in 

factual or legal terms, or in both, is safeguarded by way 

of the analysed conception of grounds under which 

there might occur the real development of a legal 

dispute before an independent court in open court 

proceedings. What must not disappear from sight is the 

aspect of the issue discussed, which is connected with 

the correct outlining of the framework of evidentiary 

proceedings through ensuring that they are completed 

by means of such evidentiary actions that are important 

for the court’s clarification of a case and thus avoiding 

unnecessary actions. In this respect, it is essential that 

nobody can judge whether all of the significant 

circumstances in terms of settlement of a legal dispute 

have been clarified or whether it is necessary to conduct 

further proofs better than the organ that bears the 

burden of making such a decision. Moreover, in the 

literature it is stressed that publicly conducting evidence 

before the court serves the purpose of minimising the 

risk of a possible, illegal influence on particular proofs 

[83]. For the bigger picture, it must also be added that 

on the grounds of the concept that involves the 

supremacy of court proceedings in criminal procedure 

in the aspect of case clarification, circumstances that 

decide the weaknesses of the first conception under 

consideration are marginalised.  

 

Revealing the other side of the problem allows 

one to observe that what lies behind the analysed 

conception is serious threat to the court establishing the 

facts that correspond with the substantial truth and the 

concentration of a court trial. It is sufficient to consider 

the court’s limited investigative possibilities and 

capacity in order to realise that it may turn out that the 

time saved in the first stage of a criminal procedure as a 

result of rapidly taking a case to court may be wasted 

due to evidentiary difficulties and even more so as a 

result of repeated breaks during court hearings that 

necessitated by the prosecutor’s need to search for 

further proofs that confirm the indictment claim. Giving 

up the idea of comprehensive clarification of a case in 

preparatory proceedings as part of the conceptual 

solution under consideration may therefore give rise to 

the danger of interfering with the effective course and 



 
Jaroslaw Zagrodnik., Sch Int J Law Crime Justice, May 2019; 2(5): 147-165 

© 2019 |Published by Scholars Middle East Publishers, Dubai, United Arab Emirates  156 
 

extension of criminal procedure in the court 

proceedings stage. Naturally, this is related to a fear that 

the evidence presented by the prosecutor and examined 

for the first time during court proceedings will not lead 

to the case establishments he predicted. In extreme 

circumstances, this may result in challenging the idea 

that involves the aim of criminal procedure to realise 

substantial justice in a criminal procedure, in relation to 

the necessity of acquitting the defendant as liable for 

crimes due to the lack of evidence on which the court 

could base its conviction and the fact that such a lack 

was not removed throughout the court proceedings [84]. 

Additionally, it must be noted that the assumption of the 

court’s active part in evidentiary proceedings that is 

frequently raised in the analysed conception leads to the 

petrifying of the symptoms of prosecuting 

(inquisitorialism) in a criminal procedure [85]. 

Practically, this assumption proves to be the cause of a 

disproportion between the hyperactivity of the president 

and the court in the course of evidentiary proceedings 

during court proceedings and the passivity of the 

counsel of the prosecution as well as defence, which 

challenges the actual legal dispute before an 

independent court.  

 

As a result of the comparison of the 

conceptions analysed above that were made as part of 

model considerations concerning the course of a 

criminal procedure, especially in its first stage, the idea 

of supremacy of court proceedings in the aspect of 

clarifying a case in criminal procedure is gaining the 

widest recognition. Its embodiment in the form of 

concrete proposals for solutions is accompanied by an 

attempt to adapt some legal constructs that feature a 

contrary conception, e.g., one that is connected with 

using evidence conducted in the first stage of criminal 

procedure functioning as evidentiary grounds for the 

judgement or setting up a wide range of preparatory 

proceedings that are held in the form of an 

investigation. Commenting on the theoretical constructs 

that are built on the foundation presented, one can only 

say, without going into details at this point, that either 

they promoted solutions that could not stand the test of 

reality and the idea of realisation of substantial justice 

in criminal procedure [86], or they led to at a lower 

level to the creation of a kind of enclave where the 

conception based on the opposite assumptions would 

have a legitimate position [87]. 

 

In the context of the problems discussed, it is 

of note that on the grounds of the constructs indicated, 

there is a more or less clearly involved competitiveness 

of the conceptions presented above on the assessment of 

preparatory proceedings and court proceedings in terms 

of their significance in the aspect of case clarification. 

This tends to lead – on the level of fundamental 

assumptions concerning the model of preparatory 

proceedings or the entire criminal procedure – to 

supporting one of these conceptions and rejecting the 

opposite one. Consequently, one can observe that the 

general reflection on the focus of case clarification in a 

criminal procedure in its particular stages tends to be 

changed into an analysis of – secondary in relation to 

the problem raised – specific issues in the solution of 

which one can see the justification of the viewpoint on 

this fundamental matter. In an analysis oriented thusly, 

the key role is played by argumentation that is aimed at 

submitting a solution regarded as competitive in 

relation to the proposed one manifesting itself in pursuit 

for emphasising the greater importance of case 

clarification in comparison with clarifying a case in 

preparatory proceedings to a critical assessment.  

 

The foregoing considerations give rise to 

formulating a proposal of a different approach to the 

problem of the relation between preparatory 

proceedings and court proceedings, which allows the 

arrangement involving its construction on the basis of 

one of the presented concepts in respect of focusing on 

case clarification in criminal procedure to be disposed 

of. This can be presented in the following way: the 

considerations on the assessment of preparatory 

proceedings and court proceedings must be 

subordinated to a dominant thought according to which 

the groundwork of the model of interaction between 

these stages that ensures the effective execution of the 

principle of accurate reaction should be two systems of 

mutual relations that are separated in criminal 

procedure and that manifest themselves in the form of 

separate chains of procedural facts that make up two 

exemplary processes (courses, streams) of clarifying the 

case at the indicated stages. Within the framework of 

the highlighted processes, the strengths of each of the 

concepts presented would be used separately with the 

minimised significance of the weaknesses resulting 

from their implementation. The key to this would be the 

qualification of particular cases for each process 

(course) of proceedings.  

 

The constructional assumption described 

above involves departing from the idea of juxtaposing 

preparatory proceedings and court proceedings or 

creating an artificial division of procedural actions that 

serve the purpose of case clarification in any of the 

stages separately and moving towards emphasising their 

complementary character in the aspect being analysed. 

Of fundamental importance for argumentation 

supporting this point of view is an observation resulting 

from the assertions made at the beginning of this study 

that regardless of the procedural stage in which 

procedural actions are taken with a view to clarify a 

case, such stages make up a certain whole that must be 

subordinated to the aim of achieving the same, main 

cognitive goal that consists in – in general terms – 

establishing a certain part of reality under examination 

in a criminal procedure in order to decide on its subject 

matter [88].  

 

Based on the assumption formulated above, 

one can assert that within the framework of the 
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analysed model of interaction, one of the systems of 

mutual relations between preparatory proceedings and 

court proceedings should be applied in matters in 

which, according to the measure assumed later on, it 

will be possible for the court to decide a legal dispute 

without holding court proceedings, and hence to base 

the decision first of all on the evidence collected in 

preparatory proceedings. This system would indicate an 

advantage of preparatory proceedings over court 

proceedings in the aspect of case clarification in a 

criminal procedure. The other system should refer to 

cases heard in court proceedings whose clarification 

requires using the advantages of the concept that 

involves the supremacy of court proceedings in the 

aspect under consideration. In this system evidentiary 

proceedings before the court would have to be shaped 

in such a way that it should create an arena for the 

clashing of views on the facts and the law that are 

presented by the adversarial parties of a legal dispute, 

that is to say, the litigating parties by means of proofs 

presented directly before the court, which remains an 

impartial arbiter towards the previously mentioned 

participants of the proceedings [89].   

 

Looking at the conceptual solution presented 

through the prism of the regulations that function in 

Polish criminal procedure, one can observe that its 

assumption on the normative level would allow for the 

simplification of the model of clarification of the case 

in criminal procedure through the restriction of the 

entire group of varieties [90] in which the course of 

criminal procedure manifests itself for two streams of 

procedural facts that make up preparatory and court 

proceedings in public law cases.  

 

When clarifying the case in the model of 

interaction of preparatory proceedings and court 

proceedings, one should primarily emphasise the fact 

that in each of them delivering a judgement stating the 

guilt of the defendant must be based on proving that the 

crime was committed [91]. This involves the 

requirement of collecting evidence, in light of which 

certain facts and circumstances, which are important for 

the settlement of a case will be objectively convincible 

in accordance with the idea of substantial justice, and, 

on the other hand, will be faced with the court’s 

subjective assessment of their occurrence [92]. It should 

be seen without a doubt that the extent of the 

complexity of the process of presenting evidence in a 

criminal procedure may vary due to the differences in 

respect to the volume of evidentiary facts that are 

collected, which when logically interwoven make up 

the streams that lead to asserting the main fact and the 

number of such streams of facts binding the awareness 

of the proceeding organ with the incident under 

examination, which are necessary for recognising the 

main fact as proved [93]. This serves as a background 

for indicating two fundamental regularities. On the one 

hand, the causal connections between the facts are 

governed by a regularity according to which the fewer 

evidentiary facts that comprise a stream that leads to 

establishing the main fact the higher the probability of a 

circumstance being the subject matter of procedural 

presentation of evidence [94]. On the other hand, the 

more of such streams that are gathered in the hands of a 

judicial body that is responsible for making a binding 

settlement of a legal dispute, the greater the probability 

of establishing the facts that relate to the course of the 

past event that is under examination in an objective 

reality. There should be no doubt posed by an argument 

that the ultimate measure of the number of streams of 

facts and their evidentiary fact "saturation" must in any 

case be the  possibility of recognising the main fact that 

is argued as proved. Without it, both the "saturation" of 

the streams of facts and their number might be subject 

to an excessive increase despite the fact that this would 

not bring any measurable benefit from the point of view 

of a method of settling a legal dispute by the court.  

 

The considerations above give rise to 

reflections over sui generis, a model of argumentation 

in reduced proceedings that would enable the main fact 

to be proved (the ascertainment of the defendant’s 

guilt), thereby providing the minimum "saturation" of 

streams of facts leading to this end and a limitation of 

their number. The realisation of this general thought in 

the framework of the model of interaction between 

preparatory proceedings and court proceedings should 

be seen in the founding argumentation in the reduced 

course of criminal procedure on an accused person’s 

plea of guilty, and assuming that this should take place 

during the first stage of the procedure. It is necessary to 

stress that the plea of guilty should be complete 

(confessio plena), meaning that it must concern all of 

the essential circumstances of a case referring to the 

issue of perpetration, guilt, legal qualification and 

penalty [95]. Only under this condition can the 

clarifications that are made by the accused during 

preparatory proceedings make other evidence redundant 

[96]. From another point of view, it is worth noting that 

only a complete plea of guilty on the part of the accused 

can provide sufficient evidentiary grounds for a binding 

settlement of a legal dispute in reduced proceedings 

[97]. 

 

As a result of the foregoing considerations, one 

may argue that an accused person who pleads guilty in 

the first stage of the procedure should pose a criterion to 

determine whether a case is directed to the case 

clarification path in reduced proceedings and 

consequently determining the separation of this course 

of criminal procedure within the framework of the 

postulated model of interaction. Cases in which an 

accused person pleads not guilty in preparatory 

proceedings as part of the institution of presenting 

charges or in a further phase of this stage of criminal 

procedure would be subject to clarification in litigious 

proceedings, which would mean that they are directed 

to a path that leads to the recognition and settlement of 

a case during court proceedings. It should not escape 
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our attention that the adopted criterion on the functional 

level offers the possibility of indicating with 

considerable accuracy and in a relatively simple way 

matters that can be “handled” in reduced proceedings 

without the necessity of start court proceedings [98]. 

 

The basic constructional assumptions that are 

presented above illustrate the fundamental rules to 

which the model of interaction between preparatory 

proceedings and court proceedings should be 

subordinated, and are reinforced in the belief that in a 

predominant number of criminal cases effectively 

conducting the principle of the effective execution of 

the accurate reaction in a criminal procedure should 

consist in creating conditions for the settlement of a 

legal dispute first of all on the basis of the evidence 

collected in the first stage of a criminal procedure, 

including an accused person’s plea of guilty. Owing to 

this judicial bodies would be able to concentrate their 

power and attention on criminal prosecution and the 

administration of justice in other cases that are subject 

to clarification in the first stage of criminal procedure 

and during court proceedings [99] in which the effective 

realisation of the principle indicated does not 

necessarily have to go hand in hand with the criminal 

procedure economics. This belief reflects a strong 

tendency that is noticeable against the background of 

the evolution of criminal procedure, which led to the 

development a double-track course of proceedings in 

the European systems of criminal procedure law (Zwei-

Klassen-System der Strafprozesse). One of these tracks, 

which is applicable in most criminal cases, involves the 

quick settlement of a legal dispute based on the 

evidence collected in preparatory proceedings, whereas 

the other involves conducting adversarial court 

proceedings in the remaining small number of cases, 

which requires  considerable time and expense [100].  

 

From a broader perspective, both in the 

tendency presented and in the model of interaction of 

preparatory proceedings and court proceedings outlined 

above, one can see a reference to the long-standing 

manner of proceeding that is present in the system of 

common law, in which in the predominant number of 

criminal cases a judgement is delivered on the basis of 

an accused person pleading guilty (plea of guilty), while 

only a small number of cases (about 10% of the overall 

number of cases) are heard during court proceedings 

[101]. As a justification of this solution it is emphasised 

in the Anglo-American literature that while court 

proceedings at common law serve the purpose of 

discovering the truth within adversarial evidentiary 

proceedings by means of formal procedural rules and 

with the participation of society, proceedings based on a 

plea of guilty aim at revealing the truth and 

simultaneously ensuring the effectiveness, economy, 

speed and fluency of a criminal procedure [102]. It can 

be observed that the motives quoted harmonise with the 

assumptions that underlie the distinction between two 

courses of criminal procedure in the framework of the 

model of interaction of preparatory proceedings and 

court proceedings described above, and in concluding 

the conducted considerations, it must be stressed that in 

the reality of contemporary criminal procedure, there is 

a deepening approximation of the functioning of the 

postulated solutions based on the legal systems of 

continental Europe and the legal constructs that are 

typical of the common law system, which has already 

been shown on another occasion, i.e., while analysing 

evidentiary proceedings on the grounds of the systems 

discussed by P. Roberts and A. Zuckerman [103]. If we 

give this approximation a deeper consideration, there is 

actually nothing surprising about it since it can be 

argued that it shows that regardless of the legal system 

in which a criminal procedure regulation is embedded, 

its subordination to the achievement of parallel goals in 

a democratic state that is ruled by law leads to 

embarking on similar paths to their implementation and 

thus respond to the challenges of the contemporary 

criminal procedure.   
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